
     1 The parties' motions to dismiss the Original Complaint were rendered moot upon plaintiffs' filing
of their Amended Complaint.  The Court also notes that oral argument has been requested.  After reviewing
the extensive pleadings and applicable law, however, the Court finds such argument unnecessary.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

THOUSAND FRIENDS OF IOWA, )
et al., )

)
Plaintiffs, )

) CIVIL NO.  4-01-CV-10738
vs. )

)
THE IOWA DEPARTMENT OF )
TRANSPORTATION and the CITY )
OF WEST DES MOINES, )

)
) ORDER

Defendants. )

THE COURT HAS BEFORE IT two motions to dismiss plaintiffs' original complaint, filed

January 25, 2002 and February 4, 2002 by the Iowa Department of Transportation ("IDOT") and the

City of West Des Moines ("the City"), respectively.  

Plaintiffs filed a motion for leave to amend its complaint on February 15, 2002, which was

granted on April 5, 2002.  In the interim, IDOT and newly added individual state defendants Mark

Wandro and Scott Dockstader (collectively, the "state defendants") filed a motion to dismiss the

amended complaint on March 6, 2002, and the City of West Des Moines filed a corresponding motion

on April 10, 2002.  Plaintiffs filed a "supplemental resistance" to both motions on April 22, 2002, and

the City filed a reply on April 29, 2002.  The motions are fully submitted.1

I. BACKGROUND

Plaintiffs characterize this action as an attempt "to remedy violations of federal law arising out of

defendants' actions to thwart the lawful review under the National Environmental Policy Act



2

[("NEPA"), 42 U.S.C. §§ 4321 et seq.] of two major interchange proposals on Interstate 80 ("I-80")

and Interstate 35 ("I-35") in West Des Moines, Iowa."  Amended Complaint at ¶ 1.  Specifically, count

one of the Amended Complaint alleges that the City, IDOT, Mark Wandro and Scott Dockstader

colluded to violate the statute by manipulating the NEPA review process.  Amended Complaint at ¶ 55. 

Count two of the Amended Complaint contends defendants violated NEPA by taking certain steps,

including entering into preconstruction agreements for improvements to the interchanges at 74th Street

and I-80 in West Des Moines, before the Federal Highway Association ("FHWA") had completed its

NEPA review process.  The Amended Complaint requests the following forms of relief:

a. A declaration that defendants, directly and indirectly, unlawfully colluded to prevent the
lawful review of the environmental impacts of the proposed action under NEPA;

b. A declaration that the issuance by West Des Moines of General Obligation Bonds or
any other form of financing for the widening of 74th Street be declared null and void and
in violation of NEPA, including but not limited to any financing for which, directly or
indirectly, West Des Moines will seek federal or federally supported State
reimbursement;

c. A declaration that any condemnation of properties by West Des Moines in furtherance
of the widening of 74th Street be declared null and void and in violation of NEPA;

d. A declaration that any Preconstruction Agreements or other technical or financial
assistance agreements entered into by West Des Moines and IDOT, under the authority
of the defendants, be declared null and void and in violation of NEPA;

e. Permanent injunctive relief under NEPA preventing defendants from participating in the
NEPA review process, including the preparation of the EA and any FHWA decision
making concerning either interchange;

f. Permanent injunctive relief under NEPA and pursuant to this Court's power under the
All Writs Act against defendants to maintain the status quo and prevent defendants from
taking any actions in furtherance of the construction or financing of the proposed
interchange improvements and related improvements, including the condemnation of
property along 74th Street, design, planning and construction of the widening of 74th

Street, the sale of revenue and general obligation bonds, and the entering and execution
of construction agreements related to the interchange at 74th Street and I-80, and I-35
and Civic Parkway;

g. Injunctive relief pursuant to the All Writ's Act against defendants to maintain the status
quo and prevent defendants from taking any further actions in order to preserve the
court's jurisdiction under the APA and NEPA regarding final agency review.

h. An award of all costs, including reasonable attorney's fees, and expenses, incurred by
plaintiffs in prosecuting this action; and

i. An award of such other relief, including an award of damages in an amount to be
proved at trial, as this Court deems just and proper.

Complaint at 22-23.  Plaintiffs emphasis that they "do not seek in this action any relief relating to the

adequacy of the EA that is still under review."  Amended Complaint at ¶ 3.
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Meanwhile, the FHWA completed its NEPA review process with respect to the interchange

projects at issue and on March 1, 2002, issued a Finding of No Significant Impact ("FONSI").  Shortly

thereafter, on April 8, 2002, plaintiffs filed a new action under the Administrative Procedures Act, 5

U.S.C. §§ 701-706, setting forth allegations virtually identical to those alleged in the present Amended

Complaint. 

II. APPLICABLE LAW AND DISCUSSION

A. Whether Amended Complaint Should be Dismissed on Jurisdictional and Mootness
Grounds

In their present motions to dismiss, both the City and the state defendants argue that plaintiffs

have failed to identify an appropriate basis for federal court jurisdiction.  Alternatively, all defendants

claim that any jurisdictional basis that may have existed was eliminated by the FHWA's completion of

the NEPA review process and issuance of the FONSI. 

Plaintiffs resist this argument, claiming that this Court has subject matter jurisdiction under three

separate statutes: 28 U.S.C. § 1331; the All Writs Act, 28 U.S.C. § 1651, and the Declaratory

Judgment Act, 28 U.S.C. §§ 2201-2202.  This Court is not convinced.

1. 28 U.S.C. § 1331

As explained by the Eighth Circuit in Sabhari v. Reno, 197 F.3d 938, 943 (8th Cir. 1999): 

Section 1331 is familiar, of course, as the general grant of civil federal question
jurisdiction to the district courts for actions arising under the Constitution, laws, or
treaties of the United States. . . . Nevertheless, § 1331 does not, in and of itself,
create substantive rights in suits brought against the United States. . . .

Internal citations omitted, emphasis added.  Furthermore, the underlying federal claim must appear on

the face of the complaint.  First Federal Savings & Loan Ass'n v. Anderson, 681 F.2d 528, 532 (8th

Cir. 1982).  

Both Counts one and two of plaintiffs' Amended Complaint allege defendants' alleged conduct

violated NEPA.  See Amended Complaint at 19-21.  No other substantive federal law is addressed. 

As noted by defendants, however, "NEPA does not authorize a private right of action." Central S.D.
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Coop. Grazing Dist. v. Sec'y of the United States Dep't of Ag., 266 F.3d 889, 894 (8th Cir. 2001). 

Nor does it "regulate the conduct of private parties or state or local governments."  Sierra Club v.

United States EPA, 995 F.2d 1478, 1495 (9th Cir. 1993).  Rather, NEPA regulates the federal

government and/or agency.  Accordingly, the Court finds plaintiffs have failed to allege a substantive

federal claim that could support this Court's exercise of federal question jurisdiction under 28 U.S.C. §

1331.

2. The Declaratory Judgment Act

Plaintiffs also attempt to establish subject matter jurisdiction pursuant to the Declaratory

Judgment Act, 28 U.S.C. §§ 2201-2202, see Amended Complaint at ¶ 17.  Similar to section 1331,

however, the Declaratory Judgment Act does not provide an independent basis for subject matter

jurisdiction, but rather, "enlarged the range of remedies available" for cases otherwise within the court's

jurisdiction.  Missouri ex rel. Missouri Hwy & Transp. Comm'n v. Cuffley, 112 F.3d 1332, 1334

(8th Cir. 1998); see also Anderson v. Sullivan, 959 F.2d 690, 693 n.4 (8th Cir. 1992) (Act

"presupposes an independent form of jurisdiction . . . [and] does not expand the jurisdiction of the

federal courts").  In fact, plaintiffs acknowledge in their resistance memorandum that they cite to the

Declaratory Judgment Act in the jurisdictional allegations of their Amended Complaint simply to inform

the Court they seek declaratory relief "and this Court has the authority to grant it."  Plaintiffs'

Supplemental Opposition to the City of West Des Moines' Motion to Dismiss the Amended Complaint

at 9.   

2. The All Writs Act

In their supplemental resistance memorandum, plaintiffs allege this Court may exercise subject

matter jurisdiction based on the "extraordinary powers" instilled within the federal courts under the All

Writs Act, 28 U.S.C. § 1651.  See Plaintiffs' Supplemental Opposition to the City of West Des

Moines' Motion to Dismiss the Amended Complaint at 9.  Again, this Court does not agree.

The All Writs Act provides as follows:

(a) The Supreme Court and all courts established by Act of Congress may



     2 The Court notes there was a very limited window of time during which such a remedy may have
been appropriate.  The FONSI was issued even before Chief Magistrate Judge Ross Walters granted
plaintiffs' motion to file their Amended Complaint.  Furthermore, the fact the Court had authority during this
limited time period does not mean such an injunction would have been appropriate under the factors set
forth in Dataphase Sys., Inc. v. C L Sys., Inc, 640 F.2d 109, 114 (8th Cir. 1981).
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issue all writs necessary or appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.  

(b) An alternative writ or rule may be issued by a justice or judge of a court
which has jurisdiction.

28 U.S.C. § 1651.  As noted by plaintiffs, the United States Supreme Court has held:

The All Writs Act, 28 U.S.C. § 1651(a), empowers the federal courts to 'issue
all writs necessary or appropriate in aid of their respective jurisdictions and agreeable
to the usages and principles of law.'  The exercise of this power 'is in the nature of
appellate jurisdiction' where directed to an inferior court, Ex parte Crane, 5 Pet.
190, 193 (1832), and extends to the potential jurisdiction of the appellate court
where an appeal is not then pending but may be later perfected.  Cf. Ex parte
Bradstreet, 7 Pet. 634 (1833).

. . . .

This grant includes the traditional power to issue injunctions to preserve the status quo
while administrative proceedings are in progress and prevent impairment of the effective
exercise of appellate jurisdiction.

Federal Trade Comm'n v. Dean Foods Co., 384 U.S. 597, 603-04 (1966) (emphasis added).  

Again, however, the All Writs Act does not provide an independent, substantive basis upon which this

Court may base subject matter jurisdiction.  Rather, it empowers a federal court to issue injunctive or

other appropriate relief "in aid" of its jurisdiction.  28 U.S.C. § 1651; see also Cox v. West, 149 F.3d

1360, 1363 (Fed. Cir. 1998) ("It is well established that the [All Writs Act] does not expand a court's

jurisdiction. . . . Rather, as explicitly stated in the [Act] itself, the Act provides for the issuance of writs

'in aid of' the jurisdiction already possessed by a court.") (emphasis added).

As held in Dean Foods, the issuance of an injunction under authority of the All Writs Act may

have been appropriate during the initial stages of the present litigation to preserve the status quo

pending completion of the NEPA review process.2  Dean Foods, 384 U.S. at 604.  Because the

administrative proceedings are now complete, however, plaintiffs' APA claim is ripe for review, and



     3 The Eleventh Amendment provides as follows:

The Judicial power of the United States shall not be construed to extend to
any suit in law or in equity, commenced or prosecuted against by one of 
the United States by Citizens of another State, or by Citizens or Subjects of
any Foreign State.

U.S. Const. Amend. XI.
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there no longer exists any impairment or potential impairment to this Court's exercise of jurisdiction

under the APA.  The issuance of any temporary remedy under the All Writs Act would therefore be

inappropriate.

Lacking an independent, cognizable federal claim upon which to base the exercise of federal

subject matter jurisdiction, the Court finds plaintiffs' Amended Complaint in the above-captioned matter

is appropriately dismissed.

B. Whether IDOT is Immune from the Present Charge

JUDGE: I think I'll take this section out of final order, but can save it for use with the motions to

dismiss in the second action.

Even assuming the Court had subject matter jurisdiction over one or both counts of plaintiffs'

complaint, defendant IDOT enjoys immunity under the Eleventh Amendment to the United States

Constitution.  The Eleventh Amendment3 has been interpreted to prevent suits against a state in federal

court unless one of two well-recognized exceptions exists.  Barnes v. Missouri, 960 F.2d 63, 64 (8th

Cir. 1992).  The first exception is where Congress has statutorily abrogated such immunity by clear and

unmistakable language, and has done so pursuant to a valid exercise of power.  Seminole Tribe of

Florida v. Florida, 517 U.S. 44, 55, (1996).  The second exception occurs when a state has waived

its immunity, provided such waiver is "stated by the most express language or by such overwhelming

implications from text as will leave no room for any other reasonable construction."  Barnes, 960 F.2d

at 65 (citing Welch v. Texas Dep’t of Hwys. & Public Transp., 483 U.S. 468, 473 (1987).  

With regard to the first exception, plaintiffs do not dispute that the "language of the NEPA does
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not express any Congressional intent to establish constructive waiver," Zarrilli v. Weld, 875 F. Supp.

68, 71 (D. Mass. 1995).  Rather, plaintiffs rely on the second exception, arguing the State waived its

immunity under Iowa Code § 613.11. 

Section 613.11 provides in relevant part:

The State of Iowa hereby waives immunity from suit and consents to the jurisdiction of

any court in which an action is brought against the state department of transportation

respecting any claim, right, or controversy arising out of the work performed, or by

virtue of the provisions of any construction contract entered into by the department. . . .

IOWA CODE § 613.11.  

As noted by IDOT, the Iowa Supreme Court previously has interpreted section 613.11 as effecting a

very limited waiver of immunity to suits arising out of a contract.  Montandon v. Hargrave

Construction Co., 130 N.W.2d 659, 662 (Iowa 1964).  Montandon was a tort action filed against a

road contractor and the state highway commission for injuries suffered by the plaintiff when the vehicle

in which he was riding slipped off an asphalt road.  As in the present case, the plaintiff attempted to

bring the action within the scope of section 613.11 by arguing his injuries arose "'out of the work

performed'" on the roadway.  Id. at 661.  The Iowa Supreme Court expressly rejected the plaintiff's

argument that the statute waived immunity for tort actions, finding the statute "clearly" pertained only to

construction contracts.  Id. at 662. 

Following Montandon, this Court finds there is no language in section 613.11 to suggest the

state intended to waive its immunity to suits alleging collusion in complying with NEPA provisions.   The

existence of a preconstruction agreement between the City and IDOT delineating the parties' various

roles with regard to the roadway improvements does not along transform the present litigation into a suit

"arising out of a [construction] contract."  Id.  Accordingly, the Court finds the State has not waived its

Eleventh Amendment immunity from suit with regard to this action, and that this Court lacks subject



8

matter jurisdiction over IDOT, a State agency.

C. Other Issues

The Court notes IDOT has also moved to dismiss based on Eleventh Amendment Immunity

grounds.  The City of West Des Moines also challenges whether plaintiffs Merle Hay Mall and Valley

West Mall have standing to bring an action for alleged NEPA violations.  Because the Court has found

it lacks subject matter jurisdiction over the Amended Complaint, there is no need to address either

issue  in the context of the present litigation.  

CONCLUSION

For the reasons set forth above, IDOT's and the City's motions to dismiss the Original and

Amended Complaint, filed January 25, and February 4, 2002, respectively, are denied as moot.  The

state defendants' and the City's motions to dismiss the Amended Complaint, filed March 6, and April

10, 2002, are granted.  The Clerk of Court is directed to enter judgment in favor of defendants and

against plaintiffs.

IT IS ORDERED.

Dated this _____ day of September, 2002.  


